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[Abstract]

Administrative legal issues in litigation regarding

the allocation of carbon credits
— On the outstanding issues in the recent litigations —

Choi, Seung Pil

Law School, Hankuk University of Foreign Studies

Since the allocation of greenhouse gas emission rights, lawsuits have been
filed steadily, and precedents have also been accumulated. The issues in
each case presented in the case are almost similar patterns. This is common
to both procedural and substantive defects.

The matters discussed in advance about procedural defects are the nature
of the allocation. The court held that the case was regarded as a profitable
administrative order, and accordingly, it was not accepted that it was illegal
not to go through the preliminary notice and opinion submission process, In
addition to the policy coordination process, the reasons of the administrative
order were also presented to a considerable extent.

The period concerned with the establishment of the necessary plan for the
implementation of the emission trading system, the designation and the
notification of the non-compliance with the period, was considered to be a
recommended period and did not directly affect the effect of the allocation.

The main issue of the substantive defamation argument was the freedom
of formation of the administrative plan. The court assumed that the
administrative agency had broader room for formation in the allocation plan
and accepted a wider range of discretionary areas than ordinary discretion.

Specific cases where the discretionary judgment area was recognized for
the administrative organs' professional and policy decisions included the
selection of the BAU year as the emission allowance calculation standard,
whether to reflect the expected growth rate by industry, the emission
reduction rate by industry.

The nature of the allocation guidance was also addressed. The court stated

that the allocation guidelines stipulate the concrete and technical matters
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entrusted by the act and decree, and correspond to the supplementary
administrative regulation.

The issue of the procedural law was also problematic. The National
Allocation Plan has reserved emission allowance. It is possible to make
adjustments through the reserve according to the result of the lawsuit. And
if there is under-allocation, there is a problem of whether it is necessary to
cancel all of the allocation or whether the cancellation of the not allocated
portion is possible. If the emissions to be clearly allocated are calculated,
partial cancellations can be made, otherwise they should be all canceled.

I examined the legal matters in the case of the cancellation of the
allocation of carbon emission rights, focusing on the four Seoul
Administrative Court cases and the Seoul High Court case. If the Supreme
Court reviewed the case, a more accurate judicial review might have been
drawn, but the appeal was dismissed.

When we look at each case, similar patterns of administrative procedural,
substantive, and litigation issues are emerging, and if these issues would be
considered before allocation, much of the controversy would be reduced.
The administrative agency needs more efforts to ensure that a high level of
acceptance is achieved prior to the dispute. Of course, as in the case of
Germany in the past, various types of cases such as competitor litigations,
information disclosure claims, in addition to reviewing current litigation

cases, it is necessary to continuously review the possibility of various issues.

T R O HAHEH 2T 2P MSIFEH 719He
Key Words  Carbon Credit, Carbon Emission Right, Allocation, Litigation for Revocation
of Allocation, Seoul Administrative Court, Climate Change




